OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

KWAME RAOUL
ATTORNEY GENERAL

March 24, 2023

Via electronic mail

Via electronic mail

Mr. Jay E. Greening

Miller, Hall & Triggs, LLC
416 Main Street, Suite 1125
Peoria, Illinois 61602-1154
jay.greening@mbhtlaw.com

RE: OMA Request for Review — 2022 PAC 71523

Dear-and Mr. Greening:

This determination is issued pursuant to section 3.5(e) of the Open Meetings Act
(OMA) (5 ILCS 120/3.5(e) (West 2020)). For the reasons explained below, the Public Access
Bureau concludes that the Board of Education (Board) of Dunlap Community School District
No. 323 (District) veered into certain unauthorized topics in closed session on April 20, 2022,
and implemented a policy change without properly taking final action in open session.

BACKGROUND

On April 28, 2022, the Public Access Bureau received_Request
for Review alleging that during the closed session portion of the April 20, 2022, meeting, the
Board improperly discussed and took final action regarding the removal of the book Hey Boy by
Jarrett Krosoczka' from a high school English-Language assignment.

'The title of the book is Hey, Kiddo and will be referred to as Hey, Kiddo by this office in this
determination letter.
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way in which it intended to handle the matter with the teachers given the terms of the policy."'

The Board provided the closed session minutes for this office's confidential review. The
minutes, which comprise just two short paragraphs for a discussion that appears to have lasted
approximately 48 minutes, indicate that the Board discussed the conduct and performance of two
specific employees in closed session. While such a discussion of specific employees' work
conduct and performance falls within the scope of section 2(c)(1), the draft minutes contain little
information about this portion of the Board's discussion, and the Board failed to furnish a
verbatim recording. Thus, while some if not all of this portion of the discussion may have been
authorized by section 2(c)(1), this office is unable to ascertain the extent to which the Board may
have improperly discussed the contents of the book.

The Board also explained that:

Board members confirmed with the administration that there was
an intent to reinforce with all teachers the need to follow the
appropriate curriculum approval process. There was some
conversation in closed session between administrators and board
members about the parental complaints which lead to the discovery
of failure of the teachers to follow district curriculum approval
protocol by way of background to address the personnel matter.
The administration explained that, going forward, teachers would
be required to submit recommended curriculum to the Department
Chair to have curriculum and books approved. At that stage in the
process, the teachers are allowed to provide their reasoning for the
recommended materials and then the Department Chair makes a
recommendation to the administration for consideration and
approval. (Emphasis added.)!'!!

This portion of the Board's discussion clearly exceeded the scope of the section 2(c)(1) exception
by straying from a discussion of specific employees to broader matters involving all teachers and
curriculum policy.

To remedy its improper discussion of matters in closed session, this office
requests that the Board vote to make publicly available this portion of its closed session minutes
from its April 20, 2022, meeting. This office also cautions the Board to limit its closed session

1°E-mail from Jay Greening, Miller, Hall & Triggs, LLC, to [Steven] Silverman (May 27,
2022).

"E-mail from Jay Greening, Miller, Hall & Triggs, LLC, to [Steven] Silverman (May 27,
2022).
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In her reply,-contended that it was difficult to discern whether final action
was taken. She stated: "The board has no audio evidence from the closed session to support
their claim, due to the timing of the recording device 'failure' as well as the convenient absence
of the content from the secondary recording device.""” -attached a document to her reply
labeled "FOIA Book Decision — Emails," which consists of a compilation of e-mails involving
District personnel. In one e-mail to several teachers on April 21, 2022, Dunlap High School
Principal Dr. Scott Adreon passed along a "message * * * from Matt Andrews[,]" Assistant
Superintendent of Curriculum, Instruction, & Human Resources, "resulting from last night's
Board meeting."'® In this message, Mr. Andrews mentioned parental concerns about Hey, Kiddo
and another book, then directed that "neither book is to be used moving forward."'” He also
specified a new procedure that teachers must follow to obtain approval for any new texts. In
another e-mail on April 22, 2022, Dr. Adreon responded to a parent's April 19, 2022, e-mail
complaint about Hey, Kiddo, by advising: "we are currently working through the process of
pulling a couple of books out of our curriculum, Hey Kiddo is one of them."? halleged
that "processes/policies were revised as part of the resolution of this matter."?!

The April 20, 2022, closed session minutes do not state that the Board decided to
ban the book Hey, Kiddo. Dr. Adreon's April 21, 2022, e-mail to teachers, however, reflects that
District administrators ended the District's use of the book as a result of the Board meeting. The
closed session minutes do document that the Board unanimously agreed on a new procedure
related to curriculum in closed session and issued a directive to the Board to implement it.
Additionally, the communications this office reviewed from before and after the meeting suggest
that the Board decided on and began to implement such a change during the closed session
without following up with action on that change in open session. When a public body finalizes
action such as a policy change, that final action must be taken openly. See Howe v. Retirement
Board of Firemen's Annuity & Benefit Fund of Chicago, 2013 IL App (1st) 122446, 926, 996
N.E.2d 664, 974-75 (2013) (finding board's written denial of benefits invalid because the board
had circulated the decision for signatures privately rather than voting on it in open session).

YE-mail from |l to [Steven] Silverman (June 21, 2022) (referencing the Board's assertion
that after the recording device failed, the Board Secretary used her personal phone to record the discussion, but her
phone failed too before the discussion in question).

'SE-mail from Scott Adreon, Ed. D, Principal, Dunlap High School, to || | | | | |
- and [ ~rri 2. 2022).

YMessage from Matt [Andrews] to [unspecified] (undated).

2E-mail from Scott Adreon, Ed. D, Principal, Dunlap High School, to_and Matt
Andrews (April 22, 2022).

2'E-mail from -to [Steven] Silverman (June 21, 2022).
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Accordingly, if it has not already done so, the Board should vote on any curriculum and policy
changes it has directed in connection with the April 20, 2022, meeting at a properly noticed open
meeting under an agenda item that reasonably describes the general subject matter of that final
action. See 5 ILCS 120/2.02(c) (West 2020).

The Public Access Counselor has determined that resolution of this matter does
not require the issuance of a binding opinion. This letter shall serve to close this matter. If you
have any questions, please contact me at katherine.goldsmith@ilag.gov.

Very truly yours,

KATIE GOLDSMITH
Assistant Attorney General
Public Access Bureau
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cc: Via electronic mail
The Honorable Abby Humbles
President, Board of Education
Dunlap Community School District No. 323
400 South Fourth Street
Dunlap, Illinois 61525
ahumbles@dunlapcusd.net



